
 U.S. Constitution at Art. II Sec. 4.
a

REVOLUTIONARY JUSTICE

I have thought it right to devote a separate chapter to the judicial authorities of the
United States, lest their great political importance should be lessened in the
reader's eyes by merely incidental mention of them. Confederations have existed
in other countries besides America; I have seen republics elsewhere than upon the
shores of the New World alone: the representative system of government has been
adopted in several states of Europe; but I am not aware that any nation of the
globe has hitherto organized a judicial power in the same manner as the
Americans. The judicial organization of the United States is the institution which
a stranger has the greatest difficulty in understanding. He hears the authority of a
judge invoked in the political occurrences of every day, and he naturally
concludes that in the United States the judges are important political
functionaries; nevertheless, when he examines the nature of the tribunals, they
offer at the first glance nothing that is contrary to the usual habits and privileges
of those bodies; and the magistrates seem to him to interfere in public affairs only
by chance, but by a chance that recurs every day.

Alexis de Tocqueville
Democracy in America, 1863

Far and away the most extraordinary American invention is a government of laws,
overseen by a wholly independent judiciary that can, by merely claiming that it has the inherent
power to do so, repeal any law, imprison any person or compel any act.  There is not now nor has
there been elsewhere in the world or at anytime in history anything comparable.

Given time and money, Simon and corporations could change the executive and
legislative branches.  Simply wait for elections, employ the marketing skills used to sell Rice
Krispies and Coca Cola to elect their candidates of choice, and soon enough the Presidency and
both Houses of Congress would be theirs, which is pretty much what happened.  They also put
term limits in place to speed the turnover and overcome the power of incumbency.

To achieve their goal–the elimination of government controls and taxes, whether on a
person or a corporation--required rules, plus people and money to enforce them.  A president or
governor, once in office, could unilaterally reduce all three, shrinking the size and scope of
government, sapping its strength.  Once assembled, a Congress or legislature could do the same.

But neither a President or Congress could directly do this to the Courts.  Federal judges
are appointed for life, and so are most of their counterparts in the states.  They cannot be
removed from office except through impeachment, and that is limited by the Constitution to
cases of “high crimes and misdemeanors.”   Even in those rare cases, while the constitutionala

prescription is simple, saying that the House of Representatives has ''the sole power of
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impeachment'' and the Senate has ''the sole power to try all impeachments'' the process is time-
consuming and unwieldy.

These factors left Powell, Simon and their wealthy mentors with a thorny task.  Making
the institutions of government truly friendly to corporations and the rich would require some
means of dealing with judges, but what?

They eventually settled on was a combination of mechanisms.  

! New non-profit charities, most with “Legal Foundation” in their names, were
established.   Their pro bono lawyers would enter courtrooms to argue in favor of novel conceptsb

that would hamstring regulators at the local, state, and federal levels.  These same lawyers would
also fight to limit or dismantle civil rights laws and Supreme Court opinions.

! To provide the intellectual underpinning for their radical notions, some of the
foundations created funding streams directed toward specific schools and professors. Their tool
of choice was to create centers of law and economics.  These centers invented or advanced new
concepts: “originalism,” for example, which holds that in deciding cases judges should adhere
wholly and scrupulously to whatever was in the collective mind of the Founding Fathers when
they drafted the Constitution.

! New organizations were created to shape the philosophy of students and practicing
lawyers.  Chief among these was the Federalist Society, which today has chapters at virtually all
major law schools. 

! Other agencies were created to provide “seminars” for sitting judges, hosting them at
posh resorts and dude ranches where morning speakers, such the former head of Texaco, could
describe the interplay between the environment and economics, leaving afternoons and evenings
free for horseback riding, biking and other leisure activities.

! Promising law students and lawyers were groomed for top-of-the-line credentials, such
as clerkships with federal judges, including the Supreme Court.  They were handed up the line
and given premier government experience, so they could move on to professorships or the bench.

! Candidates for judicial nominations or posts that might lead to them were screened
rigorously. When Republicans held the White House, as they did for 28 of 40 years, potential
nominees for federal courts were litmus-tested to assure political and ideological acceptability. 



When Republicans controlled the Senate but not the White House, as was the case from 1995 to
2001 during the Clinton administration, confirmation of judicial nominations by Democrats was
slowed or even halted altogether.

THE INTELLECTUAL PATINA

Of the several centers for law and economics established at top-flight law schools, none
exceeded for the impact on the judicial system of that at the University of Chicago Law School,. 
In the 2002-2003 school year, the school celebrated its centennial ranked 7th overall in the
United States by the US News & World Report, with its student body scoring 5th in the nation. 
The Chicago faculty had the highest per capita article citation rate of any American law school,
as well as the third highest gross and second highest per capita placement of alumni in U.S.
Supreme Court clerkships, with roughly 15 to 25 percent of each graduating class going on to
clerkships at the federal or state level.  Chicago was the first U.S. law school to award the Juris
Doctor, considered more prestigious than the traditional L.L.M.

The Chicago University Law School was a formidable presence long before Powell and
Simon launched their revolution.  Aaron Director,  a celebrated professor there, almost single-
handedly melded the fields of law and economics. Together with his better known
brother-in-law, Nobel laureate Milton Friedman, Director influenced a generation of judges and
lawyers, including Robert Bork, Richard Posner, Antonin Scalia and Chief Justice William
Rehnquist.1,2

Succored by the flow of money from corporate foundations, law and economics became a
dominant intellectual current in U.S. law schools. Then, as Ronald Reagan and other Republicans
took office, its proponents were placed on the bench, “pushing the theory out of the textbooks
and into the mainstream of American law,” in the words of Fortune magazine.3

Products of the Chicago law school included Robert Bork, Ronald Reagan's first
appointment to the U.S. Court of Appeals for District of Columbia Circuit, whose nomination to
the U.S. Supreme Court was rejected by the U.S. Senate, and Antonin Scalia, whose nomination
wasn’t.   Another University of Chicago professor, Richard Posner, was appointed to the Court4

of Appeals in Chicago,  as was yet another, Frank Easterbrook, creating what The New York5

Times called a “brain drain” at the school.6

What these and other scholars provided was an intellectual framework on which an
intensely pro-corporation, free market,  laissez faire structure could be built.  As The Independent
Review once wrote:

The reputation of Richard Posner among law professors of the Left, its measure
being taken from published and casual comments, might not be any blacker if he
boiled babies in their own blood and ate them.  Actually, he has suggested only
that babies be bought and sold on the free market, as a more efficient alternative
to government-regulated adoption.7



Those helping to erect such a structure included the “Legal Foundations,” which were
especially focused on rolling back government regulations and other restrictions. Another
Chicago Law School professor, Richard Epstein was their champion theorist. Epstein and
company were described in one article as part of  “a large and increasingly successful campaign
by conservatives and libertarians to use the federal judiciary to achieve an anti-regulatory,
anti-environmental agenda.”8

THE LEGAL FOUNDATIONS AND “TAKINGS”

Attorney General Meese . . . had a specific, aggressive, and it seemed to me, quite
radical project in mind: to use the takings clause of the Fifth Amendment as a
severe brake on federal and state regulation of business and property.9

Charles Fried
U.S. Solicitor General,

1985-89
 

As Ronald Reagan’s Attorney General, Ed Meese embarked on what some have called
the Takings Project.  Meese, who was one of President Ronald Reagan’s oldest, closest and most
trusted advisers, believed that the so-called “Reagan Revolution” meant "[t]aking the
Constitution, taking principles of free markets, taking the ideals of individual liberty, and
translating them into action." 

The Fifth Amendment requires compensation for governmental taking of property. This
takings clause became the courtroom weapon for reshaping American law to bolster a free
market, business friendly system. Translated to modern terms, Meese and sympathizers
interpreted the clause to mean that a property owner had to be paid if government barred through
a local zoning ordinance sex clubs  in a residential district or prohibited toxic chemical dumping
in a river.  Skillful use of the takings clause, said Meese, could result in "a revolution in, or
perhaps more accurately, a revisiting and restoration of economic liberty in a prospect."

At the center of the Takings Project is a nationwide network of  non-profit “Legal
Foundations” that bring takings cases free-of-charge on behalf of property owners. The network
consists of at least 12 litigation organizations with a combined budget in excess of  $15 million:
the Pacific Legal  Foundation, the Mountain States Legal Foundation, the Institute for  Justice,
the New England Legal Foundation, the Defenders of Property  Rights, the Southeastern Legal
Foundation, The Northwestern Legal  Foundation, the Oregonian’s in Action Legal Center, the
Texas Justice  Foundation, the Stewards of the Range, the Landmark Legal Foundation  and the
Washington Legal Foundation.10

The foundations viewed property rights the "civil rights issue of the  90s."  They adopted 11

a constitutional litigation strategy for turning Epstein’s theory on takings into the law of the
land.  The leading force--the first among equals, so to speak -- was the Pacific Legal 12

Foundation (PLF), formed in Sacramento in the early 1970’s by Meese and other aides to  Gov.
Ronald Reagan.  PLF has spent, in its words "a quarter of a  century devoted to defending13



 The Community Rights Council has followed these activities closely.  In a report foundc

at http://www.communityrights.org/CombatsJudicialActivism/TP/chapter4.asp, it cities the
following: James Andrews, “Conservative Law Groups Adopt the Liberal Model,” Christian
Science Monitor, Oct 3, 1994 (Meese conducts monthly meetings of "the growing field of
conservative and libertarian lawyers who battle for property rights and against the regulation they
consider harmful to economic growth"); Roger K. Newman, “Public Interest Law Firms Crop up
on the Right,” National Journal., Aug. 26, 1996, at A22 ("One of the behind-the-scenes forces in
coordinating such legal campaigns has been Edwin Meese III. . . . He chairs a monthly meeting in
Washington of representatives of upwards of a dozen groups that network, exchange ideas and
discuss what each is doing."); see also Helvarg, ("[A] nationwide network of twenty-two
probusiness 'public interest' law firms . . . coordinate through an annual meeting sponsored by the
Heritage Foundation").

property rights, the free enterprise  system, and the concept of limited government."  The PLF’s
goal, like  Epstein’s, is to use the Takings Project as a way to “get rid of the  regulatory state
established under F.D.R.’s New Deal.”14

The PLF and its cohorts aggressively attacked not only land-use and environmental
regulations, but also civil rights laws, especially those that smacked of affirmative action.15

Another corporate front, the Institute for Justice played an increasingly large  role in
takings litigation. The Institute was founded in early 1991 by  William Mellor and Clint Bolick.
Now its President and General Counsel, Mellor served as Deputy General Counsel for
Legislation and Regulations in Reagan’s Department of Energy.   Bolick is a  veteran of the16

Meese Justice Department and a former assistant to Supreme Court Justice Clarence Thomas
when Thomas chaired the Equal Employment Opportunity Commission.  He is now a research
fellow at corporate front Hoover Institution  and also serves as the director of the Goldwater17

Institute Center for Constitutional Litigation in Phoenix, which is funded by The Lynde and
Harry Bradley, Chase, Gleason and Charles G. Koch Foundations as well as the Home Builders
Association of Central Arizona.   All of which goes to show that “ ‘conservative judicial18

activism' is neither an  oxymoron nor a bad idea."19

A third organization, the Defenders of Property Rights (DOPR),  distinguishes itself as
"[t]he nation’s only legal defense foundation  dedicated exclusively to the protection of property
rights."  Presumably those whose property rights it defends include tobacco companies, since one
of its contributors is Philip Morris  and one of its board members, Tim Hyde of DCI Group,20

worked nearly a decade for R.J. Reynolds Tobacco Company.  DCI is also a Republican lobby.21

The non-profit law firms that work takings cases through the  courts coordinate with each
other through regular meetings in  Washington, D.C., hosted by the Heritage Foundation.  More
than a decade after launching the Takings Project, Meese continues to play  an important role in
overseeing its progress. According to three  published reports, Meese, now a Ronald Reagan
Fellow at the Heritage  Foundation, Co-Chair of the Board of Trustees of the Federalist Society 
and a Board Member of the Defenders of Property Rights, oversees  regular meetings at the
Heritage Foundation that coordinate the  participants in the Takings Project.c



 Testifying before a grand jury investing Clinton’s relationship with White House intern Monica Lewinsky,
d

he responded to a question as follows: "It depends upon what the meaning of the word 'is' is. If 'is' means 'is and

never has been' that's one thing - if it means 'there is none', that was a completely true statement," he said. See “1998:

Clinton's Grand Jury testimony released,” BBC News,

http://news.bbc.co.uk/onthisday/hi/dates/stories/september/21/newsid_2525000/2525339.stm

THE FEDERALIST SOCIETY

These efforts are complemented by a vast legal network called the Federalist Society that
describes itself benignly as having been founded because law schools and the legal profession are
“currently strongly dominated by a form of orthodox liberal ideology which advocates a
centralized and uniform society.”  Members say they are “conservatives and libertarians” who
believe that “the state exists to preserve freedom, that the separation of governmental powers is
central to our Constitution, and that it is emphatically the province and duty of the judiciary to
say what the law is, not what it should be.”22

But, to borrow a phrase from the period of Bill Clinton’s impeachment trials, what the
law “is” depends on the definition of “is.”   Therein lies the critical distinction between any oned

the protagonists in the legal counterintelligensia and its counterpart in the traditional mainstream. 
The mainstream is attempting to analyze and solve a problem objectively;  the legal
counterintelligensia is unabashedly subjective.  Its apologists start the process already knowing
what the answer “is.” The challenge is not to define “is,” but to bring it into being.

The Federalist Society concedes that defining “is” requires change. It “entails reordering
priorities within the legal system to place a premium on individual liberty, traditional values, and
the rule of law.”   The Society is committed to “reforming the current legal order.”   In short,23 24

the Federalist Society, like the rest of the counterintelligensia spawned by Simon and the core
foundations, wants to establish as the rule of law what it thinks the rule of law should be, not
what it is.

To accomplish this, the society provides a close-to-hand network of lawyers and law
firms that have been steeped in pro-corporation policies and philosophies. It is a tradition for
lawyers and their firms to help those unable to afford them.  In some firms, there is a standing
joke that the obligation to take on pro bono publico cases (usually shortened to pro bono and
meaning "for the public good") means representing a partner’s maid.  In truth, however, some
landmark decisions have resulted from such fee-free work. The Supreme Court decision in
Gideon v. Wainwright, for example, requiring that lawyers be provided to defendants who cannot
afford one, itself was handled pro bono.   The Federalist Society, however, facilitates pro bono25

representation for interests that could easily afford even high priced lawyers.  As one observer
wrote--

The legal foundations are assisted in litigating takings cases by an  army of pro
bono lawyers from private law firms. This pro bono network  amplifies the forces
marshaled by the legal foundations.  For  example, in 1993, Washington Legal



Foundation reported that 48 law firms, including top Washington, D.C., law firms
such as Arnold &  Porter and Covington & Burling, donated pro bono services to
WLF.26

Even though the Federalist Society makes its presence felt in virtually every federal court
in America and in many at the state level as well, it still merits virtually no attention from the
mainstream press. The Washington Post and The New York Times make occasional, parenthetical
mentions, but what is most notable about the public record of the Federalist Society is the almost
total absence of attention to the group.



The Federalist Society was described by the Washington Monthly as "the best-organized,
best-funded, and most effective legal network operating in this country."   It was born in 198227

when a small group of law students sought support from the Olin Foundation for  a conference at
Yale University.  According to John J. Miller, author of A Gift of Freedom: How the John M.
Olin Foundation Changed America, Olin Foundation paid for that meeting, and ultimately gave

AND THIS IS JUST A PARTIAL LIST

A partial list of Federalist Society Members in the Bush Administration includes former Attorney General John

Ashcroft, former Secretary of the Department of Energy Spencer Abraham,  Secretary of the Department of

Interior Gale Norton, former Solicitor of Labor Eugene Scalia (Supreme Court Justice Antonin Scalia's son),

former General Counsel of the Department of Education Brian Jones, former Deputy Attorney General Larry

Thompson, former Solicitor General Ted Olson, former Assistant Attorney General for Legal Policy Viet Dinh, 

Inspector General of Department of Defense Joseph E. Schmitz, former Asst. Attorney General for Environment

and Natural Resources Thomas L. Sansonetti, former Principal Deputy Solicitor General Paul Clement [Currently

Solicitor General], former Associate Deputy Attorney General and former Director of the Federal Trade

Commission's Office of Policy Planning R. Ted Cruz,  former Director of National Institute of Justice Sarah V.

Hart, former Associate White House Counsel Bradford Berenson, former Associate White House Counsel Noel

Francisco, Federal Judicial Nominees, Samuel Alito, confirmed to the U.S. Supreme Court,  John Roberts,

confirmed to the U.S. Supreme Court,  Janice Rogers Brown, confirmed to the U.S. Court of Appeals for the DC

Circuit,  Miguel Estrada, nominated to the U.S. Court of Appeals for the DC Circuit [withdrawn],  Brett

Kavanaugh, confirmed to the U.S. Court of Appeals for the DC Circuit,  D. Brooks Smith, confirmed to the U.S.

Court of Appeals for the Third Circuit,  Michael Chertoff, confirmed to the U.S. Court of Appeals for the Third

Circuit, currently Secretary of the Department of Homeland Security, William Haynes, nominated to the U.S.

Court of Appeals for the Fourth Circuit,  Edith Brown Clement, confirmed to the U.S. Court of Appeals for the

Fifth Circuit,  Priscilla R. Owen, confirmed to the U.S. Court of Appeals for the Fifth Circuit,  Henry Saad,

nominated to the U.S. Court of Appeals for the Sixth Circuit [withdrawn],  Susan Neilson, confirmed to the U.S.

Court of Appeals for the Sixth Circuit,  Deborah Cook, confirmed to the U.S. Court of Appeals for the Sixth

Circuit,  Jeffrey Sutton, confirmed to the U.S. Court of Appeals for the Sixth Circuit,  David W. McKeague,

confirmed to the U.S. Court of Appeals for the Sixth Circuit,  Diane Sykes, confirmed to the U.S. Court of

Appeals for the Seventh Circuit,  Steven Collonton, confirmed to the U.S. Court of Appeals for the Eighth

Circuit,  Raymond Gruender, confirmed to the U.S. Court of Appeals for the Eighth Circuit,  Carlos Bea,

confirmed to the U.S. Court of Appeals for the Ninth Circuit,  Carolyn B. Kuhl, nominated to the U.S. Court of

Appeals for the Ninth Circuit [withdrawn],  Jay Bybee, confirmed to the U.S. Court of Appeals for the Ninth

Circuit,  Harris L. Hartz, confirmed to the U.S. Court of Appeals for the Tenth Circuit,  Michael McConnell,

confirmed to the U.S. Court of Appeals for the Tenth Circuit,  Timothy M. Tymkovich, confirmed to the U.S.

Court of Appeals for the Tenth Circuit,  William Pryor, confirmed to the U.S. Court of Appeals for the Eleventh

Circuit,  Thomas B. Griffith, confirmed to the U.S. Court of Appeals for the DC Circuit, Other High-Profile

Federalist Society Members [partial list] include the Chief Justice of the U.S. Supreme Court John Roberts, and

Justices Antonin Scalia, Clarence Thomas and Samuel Alito; Sen. Orrin Hatch (R-Utah),  Kenneth Starr, former

White House Independent Counsel whose investigation led to President Clinton's impeachment,  Judge Robert

Bork, a failed Supreme Court nominee;  Linda Chavez, President of the Center for Equal Opportunity; Charles

Murray, a controversial author who asserted that some races are inherently less intelligent than others; Don

Hodel, former U. S. Secretary of Energy and Secretary of the Interior; former Michigan Governor John Engler: 

Justice Maura Corrigan,  Michigan Supreme Court Chief Justice (4 other justices on the state supreme court are

also members of the FS), former Attorney General Don Stenberg, Nebraska, former Attorney General Alan

Lance, Idaho. Source: RightWingWatch, http://www.rightwingwatch.org/content/federalist-society



The 1998 supporters of the Federalist Society were--e

John M. Olin Foundation $1,328,000
Sarah Scaife Foundation $475,000
Lilly Endowment $525,000
Lynde and Harry Bradley Foundation $506,000
E.L. Weigand Foundation $360,000
William Donner Foundation $280,000
Jacqueline Hume Foundation $395,000
Holman Supporting Foundation $160,000
Dwight D. Opperman $747,325
Charles G. Koch Charitable Foundation $158,000

TOTAL $4,934,325

$5.5 million over 20 years to the Federalist Society.28

That meeting would almost certainly have never happened–and the Federalist Society
would never have come into existence– but for the Olin grant.  Indeed, it is doubtful that the
society would continue to exist today if the flow of cash from the core foundations and their
corporate sponsors were halted. 

The society is another beneficiary of Koch largesse.  It is supported wholly by the Koch
company and its owners, as well as the several of the other other private foundations that have
joined in the effort to reshape America.   And, like Simon and the Olin Foundation, the Koche

family and their foundations, have exercised patience as their acorns have grown into mighty
oaks.

The Koch oil money can be found behind a huge number of seemingly spontaneous, grass
roots movements.  For example, In 1990, the Kochs also gave more than a quarter of a million
dollars to the Campaign for Congressional Reform, a California-based group that sought limited
terms in office for California state legislators. The measure, along with the group, died in 1990,
but the term-limits movement helped defeat many veteran legislators, almost all of them
Democrats. The Kochs also helped set up the Citizens for Economic Growth, a shared political
action committee that raised money for several Midwest Republicans including Sen. Rod Grams
(R-MN), Rep. James Inhofe (R-OK), Rep. Craig Thomas (R-WY), and Jan Stoney, a Nebraska
Republican.

KOCH COACHING: GROOMING FOR THE BENCH

Koch money and that of allies is not limited to directly influencing the political process.
The career paths of  Federalist Society co-founders illustrate the careful manner in which rising
stars are groomed to rise even further.  In a 1987 article profiling the Federalist Society, The
Washington Post said that part of its allure was that “it can and does provide tangible
benefits–jobs–to its friends and supporters.”



 
Federalist Society National Co-Chair David McIntosh co-founded the Federalist Society

in 1981. He is a former Republican representative from Indiana, who in 2000 abandoned his safe
seat in the House of Representatives to run for governor.  A native of Indiana, McIntosh attended
Yale College, graduating with honors in 1980. He studied under future U.S. Supreme Court
Justice Antonin Scalia and received a law degree from the University of Chicago in1983. 

McIntosh joined the Reagan White House staff as a special assistant, then in the Bush
Administration worked for Vice President Dan Quayle as executive director of the Council on
Competitiveness. After the Bush-Quayle defeat in 1992, McIntosh worked at the Koch’s Citizens
for a Sound Economy. He oversaw the campaign to kill Clinton’s energy tax, then returned to
Indiana to run for Congress from the state’s 2  District.  He won the open seat election that yearnd

by a margin of 10 percent, then was twice re-elected, winning with more than 60 percent of the
vote in1998.

 During his 1994 campaign, McIntosh received $1,000 each from David and Charles
Koch, $2,000 from C. Boyden Gray, and $5,000 from the Koch Industries Political Action
Committee.

McIntosh lost his run for Indiana’s governorship, but it seemed highly unlikely that the
political career of this 42-year-old veteran was at an end.  Indeed, his career has demonstrated the
height to which the proteges of the Kochs and their allies can rise with virtually no job or other
experience save that as a political appointee.  His sole qualifications seem to consist of his
intelligence and an aggressively pro-business philosophy that has been nurtured for two decades
by those who benefit from that philosophy’s application.

McIntosh’s  fellow student at Chicago and another co-founder of the Federalist Society, 
Lee Liberman, clerked for Antonin Scalia twice, once in 1983 when he was on the U.S. Court of
Appeals for the District of Columbia and again in 1986 after he became a Supreme Court Justice.
She was on the staff of Attorney General Edwin Meese, and by 1989 had risen to become
associate counsel to President George Bush, working with C. Boyden Gray.  She was the chief
aide on judicial appointments and, according to her official biography, she “was given
considerable rein in helping to select and vet President Bush's judicial nominations.”

Another Federalist Society co-founder, Steven Calbresi, now a professor of law at
Northwestern University, also became a special assistant to Meese.  Spencer Abraham, who
founded the Society at Harvard University, returned to his home state of Michigan where he
remained until 1990, when he became the deputy chief of staff for then-Vice President Dan
Quayle. Abraham headed the National Republican Congressional Committee for the 1992
campaign, then returned to Michigan, where he was elected to the U.S. Senate in 1994. 
Appointed to the Senate Committee on the Judiciary, he hired Lee Liberman as its counsel and
staff director.

Several years ago, in preparation for this book, a research assistant was collecting copies
of Form 990s–the tax returns that 501(c)(3) charities are required to file with the Internal



 In 1984 Charles G. Koch, David H. Koch and J. P. Humphries asked Rich Fink to develop a concept for a
f

new organization that could advocate free-market policies effectively in Washington. Fink (now executive vice

president at Koch Industries) produced a 110-page business plan and the CSE, along with the CSE Foundation,

started operations later that year. Fink became the first president. Ever since, Koch Industries and the Koch Family

Foundations have continued to give substantial financial support to the CSE and the CSE Foundation.

Revenue Service.  These copies must be provided to any person who asks, with one important
exception.  The sources of income disclosed on the Form 990 can be redacted.  This means it is
impossible to know who gave money to the organization or how much.

But whoever at the Federalist Society provided a copy of its tax return was unaware of or
ignored the exception, for what the research assistant received was the complete return.  It
showed that in 1998, every cent of the Society’s roughly $12 million in income came from the
core foundations.  Membership dues accounted for exactly zero–yes, that’s right zero.

One of the Federalist Society’s greatest contributions for its corporate sponsors is the
education of their lawyers. The Society’s Lawyer’s Division operates a practice group on
"Environmental Law and Property Rights" to discuss topics such as "the 'takings' implications of
zoning and major federal pollution  laws." It conducts workshops training lawyers on bringing
takings cases.  The tenor of these workshops can be gleaned from the report filed by the Chicago
Daily Law Bulletin on a 1992 Federalist Society conference entitled "Takings and the
Environment: The Constitutional  Implications of Environmental Regulations."  The Bulletin
described the seminar as "a national revival meeting for takings lawyers" and went on to report:

Environmental takings are hot and the specialty bar knows it. They’ve tasted
blood, and they want flesh. Throw them a bone and they’ll bite off your arm.
They’re bigger now and, thanks to recent court rulings, they’ve got teeth.29

Some of the corporate think-tank influence over the judiciary is exerted by intervention in
lawsuits to make arguments that favor industry.  An example of this is a lawsuit filed in 1999 by
Citizens for a Sound Economy  (which has since merged to form a new group, FreedomWorks,f

run by former Republican House Majority leader, Dick Army).

That year the so-called “research” arm of CSE, the CSE Foundation, paid for "friend of
the court" briefs that sought to declare the Clean Air Act unconstitutional. Where might a
nonprofit charity like CSEF come up on short notice with the money required to pay lawyers who
can charge $5,000 an hour? Answer: the Claude Lambe Foundation, controlled by the Kochs,
which gave CSE $600,000 for "general operating support"; the DaimlerChrysler Corporation
Fund, which kicked in another $250,000; and General Electric, which matched the
DaimlerChrysler Fund’s donation. There’s no way of knowing whether that $1.1 million totally
covered the legal briefs, but that amount buys a lot of lawyers, even at Washington prices.

Like the Federalist Society, CSE claims to be a membership organization. Between 1985
and 2001, however, CSE received $15,993,712 in 104 separate grants from the core foundations-
- Castle Rock , Earhart , JM , Koch Family s (David H. Koch , Charles G. Koch , Claude R.



 Gray was also headed of the industry alliance, the Clean Air Standards Coalition, thatg

tried to prevent the U.S. Environmental Protection Agency from toughening the law’s health-
protection requirements.  In 1997 Gray and CSE launched a radio advertising blitz against the
proposed EPA regulations that ran on 80 stations in 20 markets and cost hundreds of thousands
of dollars. When the appeals court eventually ruled for Gray and his friends, Citizens for a Sound
Economy actually took credit for the decision, posting a document on its website bragging that
"Boyden Gray's brief was funded in part by CSE's education affiliate CSE Foundation."

Lambe ), John M. Olin , Lynde and Harry Bradley , Philip M. McKenna , Inc., Scaife s (Scaife
Family, Sarah Mellon Scaife, and Carthage) Foundation.  Other CSE funders (not in above
funding total) have included: Archer Daniels Midland, DaimlerChrysler, Enron, General Electric,
F.M. Kirby, Philip Morris, and US West.30

U.S. Senator Orrin Hatch (R, Utah), a member of the Federalist Society's board, filed a
brief in favor of the plaintiffs in the suit to overturn the Clean Air Act. That brief was written by
another Federalist board member, C. Boyden Gray, who was then head of CSE. The brief was
written to defend the corporate interests of a member of the Business Advisory Council of the
Federalist Society, Joseph Cannon of Geneva Steel, in a case to be heard by two judges who were
active participants in Federalist Society events.

The judges, Douglas Ginsburg and Stephen Williams, declared the Clean Air Act to be
unconstitutional (though that ruling was reversed by the U.S. Supreme Court).   In declaring theg

law unconstitutional, the appeals court judges relied on arguments written by Gray and filed by
Hatch, not those of the principal plaintiff, the American Trucking Associations.

Influence is also exercised by “educating” judges.  For example, the same Lambe
Foundation that gave to the Citizens for a Sound Economy Foundation also donated $150,000 to
the Foundation for Research on Economics and the Environment (FREE), based in Bozeman,
Montana.  FREE conducts seminars for federal judges–including those at the D.C. Circuit Court31

of Appeals, where CSEF’s briefs were filed. FREE is in ideological lockstep with organizations
like CSEF: While the foundation works the legal angle, FREE "educates" the judges who will
hear the cases. Indeed, the two judges, Ginsburg and Williams, who held the Clean Air Act
unconstitutional had enjoyed the all-expenses-paid FREE seminars. (Ginsburg attended them
each year from 1993 to ’98; Williams went in 1993 and 1998.) 

The Montana seminars feature horseback riding and hiking at FREE’s dude ranch near
Big Sky. In each of two years, 1999 and 2000, 6 percent of the federal judiciary took part in these
junkets. A typical day includes morning presentations, free time in the afternoon, an evening
cocktail hour, and then dinner with a speech by, say, Alfred DeCrane Jr., retired head of Texaco,
called "The Environment–A CEO’s Perspective."32

FREE says its seminars focus on "economic implications of science, risk, and
environmental issues." Sounds innocent enough, until you peruse some of the reading material.



One seminar handout discusses the "bureaucratic pathologies of . . . agencies like the EPA" and
the "irresponsible efforts [of] . . . environmentalists hostile toward industrial civilization." FREE
defends its seminars and its reliance on quasi-corporate funding on the grounds that "federal
judges are smart, mature, sophisticated men and women . . . disposed by training to be
discerning, critical, and alert to shoddy arguments."33

It appears that FREE seminars have been successful at winning over these discerning
judges. According to the Community Rights Counsel, a public-interest law firm based in
Washington, D.C., that has gathered and analyzed an immense amount of data on FREE, in one
case, "the judge ruled in favor of a litigant that [was] funded by the same special interests that
helped fund his seminar."  34

That judge, Stephen Williams (the same one who ruled the Clean Air Act
unconstitutional), reversed himself in a highly publicized suit brought by the timber industry to
gut the Endangered Species Act. At issue in Sweet Home v. Babbitt was the power of the
government to protect endangered species by regulating habitat. In a two-to-one opinion issued
on July 23, 1993, Williams and another judge upheld that power. Two weeks later, Williams
attended his first FREE seminar. When he returned to Washington, he granted a rehearing to the
timber industry, switched his vote, then wrote an opinion (later overturned by the Supreme
Court) striking down the habitat regulations.35

Central to the functioning of American democracy is a judicial system that dispenses
justice with an even hand. Yet CSEF, FREE, and other like-minded groups seem intent on
reshaping the judiciary in their own image. Chief among these groups is the shadowy but
powerful Federalist Society. 

FREE also distributes at the seminars Federal Judge's Desk Reference to Environmental
Economics, edited by John Baden, ordered on June 20, 2000 from Laissez Faire Books in San
Francisco at a cost of $29.95.

After Sierra magazine published an article revealing many of these facts, FREE’s head,
John Baden, complained that "The implication is ... silly and insulting. Does the Sierra Club
mean to imply our federal judiciary are bought by a horsey ride in Montana?"  As the author of
the Sierra article, I did not intend to imply that “federal judiciary are bought by a horsey ride in
Montana" but to say it outright.  Otherwise there would be no reason for the seminars.  If judges
require education beyond that afforded them by the opposing parties in a lawsuit, it should be
provided with tax dollars, not with the profits of firms that appear regularly in courtrooms.

The FREE seminars are manifestly platforms for the advancement of social views that
benefit certain economic interests, but have scant association with analysis.  At the August 2000
seminar, for example, George Gray made two presentations.  Gray was director of the Program
on Food Safety and Agriculture at the Harvard Center for Risk Analysis, which is supported by
the core foundations and polluting corporations.   Comparative risk analysis is a philosophical36

precept whose effect is to trivialize risk created by irresponsible human behavior by comparing it
to risks posed by nature, such as comparing the risk from apples tainted with the pesticide Alar to



that of peanuts contaminated by naturally occurring substance such as aflatoxin. 

A number of corporate fronts, including the Manhattan Institute’s Center for Judicial
Studies, the Liberty Fund and George Mason University’s  Law and Economics Center, also host
all-expense paid judicial seminars that discuss corporate views on topics including property
rights.

By the time Republican appointees reach the bench, they have already been thoroughly
vetted to assure that their views comport with those of the GOP and its corporate and wealthy
donors.  This started in the Reagan administration.   Reorganization of screening and selection37

within the administration was crucial.  Primary responsibility shifted from the Department of
Justice to the White House and became a larger staff operation. The attorney general no longer
had total responsibility or solely relied on his deputy attorney general for assistance. Instead, the
assistant attorney general for the Office of Legal Policy was put in charge of screening potential
judicial candidates, subject to further review by the White House.38

Stephen Markman, who was an assistant attorney general responsible for the federal
judicial selection process under Ronald Reagan, said the process was “probably the most
thorough and comprehensive system for recruiting and screening federal judicial candidates of
any administration ever. This administration has, moreover, attempted to assert the President's
prerogatives over judicial selection more consistently than many of its predecessors."

A White House Judicial Selection Committee was created to decide whom the president
should nominate. It met weekly in the White House and included the attorney general; the deputy
attorney general; the counselor to the president; and the assistant attorneys general for the Office
of Legal Policy, personnel and legislative affairs; as well as other White House advisers,
including the chief of staff.39

This process reached its zenith during Bush-the-Son’s administration in the person of an
ideologue named Monica Goodling. the principal deputy director of public affairs at the
Department of Justice. She was responsible for vetting the power to appoint or dismiss
department appointees. The job exploded in her face in 2007, when the Bush Administration
abruptly fired seven United States Attorneys on Dec. 7, 2006.  In the subsequent Congressional
investigation, it was revealed that Goodling had illegally applied a political litmus test not only to
possible political appointees, but to applicants for career positions as well. 

For nearly two years Goodling sought to cultivate a "farm system" for Republicans at the
Justice Department, hiring scores of prosecutors and immigration judges who espoused
conservative priorities and Christian lifestyle choices. Exercising what amounted to veto power
over a wide range of critical jobs, Goodling asking candidates for their views on abortion and
same-sex marriage, maneuvering around senior officials who outranked her, including the
department's second-in-command. This was revealed in an investigation by the Department's
Office of the Inspector General and Office of Professional Responsibility, which interviewed 85



  The Goodling episode also illustrates how the core foundations and their allies have created a network for
h

moving their own up the career ladder.

She majored in communications at Messiah College, a Christian school in Grantham, Pa., that does not have

co-ed dorms or allow alcohol on campus. She enrolled in law school at American University but transferred to

Regent University, founded by one-time candidate for the Republican nomination and televangelist Pat Robertson

Robertson "to produce Christian leaders who will make a difference, who will change the world."

After graduating in 1999, Goodling worked in the opposition research war room for the Bush campaign,

then moved to the Justice Department's press office.  She spent six months with the U.S. attorney's office in the

Eastern District of Virginia, then returned to Washington where her former co-workers from the opposition research

guided her up the ranks.

Goodling helped recruit new office managers who included John Nowacki, another Regent University

graduate, who had little experience as a prosecutor, but had previously served as the director of legal policy at the

Free Congress Foundation, the research arm of the Free Congress political action committee.   She was but one of

Regent University spin-offs to land in the Bush Administration.

When the Bush-the-Son took office the former dean of Regent's Robertson School of Government, Kay

Coles James, was promptly installed as the Director of the Office of Personnel Management.  What Goodling did at

Justice, James did government-wide, hiring up to 150 graduates of Regent, ranked a "tier four" school by US News &

World Report and tied for 136th place, with little or no experience.  Jim David, the assistant dean for administration

in the Robertson School of Government, was deputy director of the Justice Department’s Task Force for the

Faith-Based & Community Initiative.

witnesses and scoured documents and computer hard drives.40,h

 Papers handed over during the investigation included Goodling’s spreadsheet for
qualifications of job applicants.  There along with experience and other factors was membership
in the Federalist Society, a column labeled “FedSoc”.41

CREATING ORIGINAL INTENT

At roughly the same time that Meese took control of the process of screening possible
judges, he sparked a fierce debate by calling for a "jurisprudence of original intent," another of
the novel concepts developed at the Chicago Law School.  It was advocated by Robert Bork,
whose nomination to the Supreme Court was rejected.  Its most vocal advocate now is Justice
Antonin Scalia, who has been sharply critical of his colleagues,  and at meetings of the42

Federalist Society, it is a virtual mantra.43

According to its adherents, original intent jurisprudence alone can prevent judges from
imposing their own views on the Constitution. It does so, they argue, by directing judges to
determine the Constitution's meaning not by referring to some "evolving" societal consensus, but
simply by asking what the framers would have thought about a particular constitutional
question.44

Given the care with which Republicans cull their applicants, it is little wonder that
Federalist Society has served as a gateway for judges and lawyers during the 24 years that
Republicans have controlled the White House since it was created.  Its existence has vastly
simplified the task of determining who will serve the wills of corporations and the rich and who



will not.  What matters most is neither the law nor justice, but property and those who own it.

Two recent decisions by the U.S. Supreme Court demonstrate just how successfully
corporations and the Republican Party have transformed America’s judiciary.  They involved two
corporations that are not only among America’s largest, ExxonMobil and Philip Morris.  It is
doubtful that any two other corporations have wreaked more death and destruction in the world
than these two.  There are also no other two corporations that have given more generously and
consistently to corporate fronts (See “Big Oil and Big Tobacco” chapter.)

Both cases dealt with punitive damages, which are awarded for the purpose of punishing
misconduct.  In the case of Philip Morris v. Williams, Jesse Williams had died of lung cancer in
1996 and a jury awarded his widow compensatory damages of $821,000 and punitive damages of
$79.5 million.  That made the ratio of punitive to compensatory damages 97 to 1 which is far
greater than the single-digit ratio that the Supreme Court had placed as the outer limit of
constitutionality an earlier case.  The justices overturned the jury’s award of $79.5 million even
though it is beyond dispute that the company misrepresented the dangers of smoking for decades. 
The justices reasoned that the jurors might have punished the cigarette maker for the harm it
caused to smokers other than Jesse Williams.

One legal commentator described Williams as showing “that even as the Roberts Court is
deciding far fewer cases this year than in years past, the Court does seem to be interested - as
Chief Justice Roberts himself indicated in his confirmation hearings that it ought to be - in
matters that deeply affect corporate America.”   "We hold that such an award would amount to a45

taking of 'property' from the defendant without due process," Justice Stephen Breyer wrote.  46

Does that sound familiar?

Philip Morris is the world's largest tobacco company.  It sells Marlboro, Virginia Slims
and many other brand names, as well as Miller beer, Kraft food products, Post cereal, Nabisco
crackers, and Maxwell House coffee.  Its annual revenue in 1998 was $74 billion, when it was
the second most profitable corporation in the world.47

    According to a 1999 World Health Organization report, "Tobacco has killed 4 million
people in the year 1999, which means that roughly one of every 10 deaths was tobacco related. 
By the 2020s or the early  2030s, that preventable death toll will rise to 10 million deaths per
year.  In 1998, Philip Morris spent $23 million in lobbying, with 77 percent of the money going 48

to Republicans, according to The Center for Responsive Politics.49

According the World Bank, "Half of all long-term smokers will eventually be killed by
tobacco, and of these, half will die during productive middle age, losing 20 to 25 years of life.
The diseases associated with smoking are well documented and include cancers of the lung and
other organs, ischemic heart disease and other circulatory diseases, and respiratory diseases such
as emphysema. In regions where tuberculosis is prevalent, smokers also face a greater risk than
nonsmokers of dying from this disease."50

In response, Philip Morris argues that the decision to smoke is one left to individual



adults and that the company is not to blame for smoking-related deaths : "Although it is
appropriate for governments and health authorities to encourage people to avoid risky behaviors,
we don't believe that they should prohibit adults from choosing to smoke."51

Yet in the words of the American Heart Association--

Nicotine is an addictive drug. It causes changes in the brain that make people want
to use it more and more. In addition, addictive drugs cause unpleasant withdrawal
symptoms. The good feelings that result when an addictive drug is present — and
the bad feelings when it's absent — make breaking any addiction very difficult.
Nicotine addiction has historically been one of the hardest addictions to break.52

The purpose of this examination is not to argue the pros and cons of smoking and
addiction, but rather to examine how corporate fronts have tipped the legal system of the United
States in their favor, which is clearly the case here.  For a quarter century, Philip Morris (part of
the Altria group) has provided the money to advance policies that increase its profits without
regard to the millions of Americans that are killed by its products and those altered policies.

The importance of the Williams decision is not limited to smokers, for its effects soon
began rippling through the legal system. In California, that state’s Supreme Court agreed to
review an award of $82.6 million against Ford Motor Co. stemming from a 2002 rollover crash
that left a woman paralyzed.

The second case, dealing with punitive damages was the grounding of the supertanker
Exxon Valdez causing the worst oil spill in American history, damaging 1,300 miles of shoreline,
disrupting the lives and livelihoods of people in the region and killing hundreds of thousands of
birds and marine animals. The ship’s captain, Joseph J. Hazelwood, was an alcoholic.  He left the
bridge at a crucial moment after downing five double vodkas.53

The punitive damage award had originally been $5 billion, but had been cut to $2.5
billion by the federal appeals court in California.  The reaction of a fellow at the American54

Enterprise Institute, Ted Frank, was that “the opinion highlights the need for legislative reform of
arbitrary punitive damage awards” because it was too high.55

It is extraordinary that in the space of a quarter-century corporations and the rich have
managed to fundamentally transform the judiciary, the branch of our government that was
purposefully crafted to be insulated from such influence. Yet there can be little doubt that this has
occurred.  It has happened because a small number of corporations and the wealthy sought just
such a transformation.  It is highly unlikely that we have seen the last of the changes wrought.

What will be the consequences?

Those who sought the change will seek more.  In a single decision by the U.S. Supreme
Court, ExxonMobil recouped its investment in the front groups a million times over.  For Philip
Morris, the return on investment has been less, but over time it will undoubtedly grow



enormously simply because so many of the people being killed will be barred from recovering
more than token amount.

The consequences for America are certain to be grave.  Since the nation’s founding,
Americans always have known they could seek justice in our courtrooms, and that is no longer
the case. At the urging of a small minority of Americans, judges and justices have begun
imposing a rule of law that is despotic or approaching it.

America’s government can function only as long as it enjoys the confidence and respect
of the people. That is unlikely to continue as the pattern of court’s siding with corporations and
against Americans becomes manifest and undeniable.  Admittedly, at present the public seems
scarcely aware of the changes that have occurred and perhaps it will never appreciate the gravity
of the transformation.  But if and when that happens, the only alternative to the rule of law that is
being increasingly imposed on Americans will be a right articulated by John Locke, whom the
counterintelligensia adore and frequently cite: revolution. 
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